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STATE OF CALIFORNIA . Arnold Schwarzensgger, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
Office of the Director

455 Golden Gate Averue, 10 Floor

gan Francisco, CA 94102

Tel: (415) 703-5050 Fax: (418) 703-5059/8

MAYLING APRPRESS:
P. 0. RBox 420603
gan Francisco, (A $4142-0603

July 12, 2008

Johnne Yokada, Executive Director

Beyond Sheltér Housing Developtuent Corporation
1200 Wilshire Blwvd., Suite 600

Log Angeles, CA 50017 .

Bath §. Bergman, Eaqg.

Bergman & Agsociates .

1200 Wilshire Blvd., Suite 600
Los Angeleg, CA 90017

Re: Public Woxks Case No. 2006-005
Central Village Apartments
City of Los Angeles '

Dear Ms. Yokada and Ms. Bergman:

Thiz constitutes the determination of the Director of Industrial
Relations regarding coverage of the above-referenced project under
California’s prevailing wage lawe and is made pursuant to Title 8,
Californis Code of Regulations, section .16001(a). Based on my
review of the facta of this case and an analysis of the applicable

. law, it is my determination that the construction of the Central

village Apartments Project (“Project”) ig not a publiec work, and
ig not subject to the prevailing wage regquirements of the

California Labor Code.l :

Facts

The Project consiats of a single, multi-story building containing
46,530 gquare feat of ground floor retail space (“Retail”), upper

floor affordable housing wunits (“Housing”) and an underground
garage. Housing ig to be developed by Beyond Shelter Housing
Development Corporation (“Housing Developer”), which d1s the

Managing General Partner of Central Village Apartments, LP
(“Owner”). Other partners include Oppenheim Holdinges, LLC
(“Oppenheim”), Administrative Gemeral Partner, and David Pourbaba,
Initial Limited Partner. Housing will congist of 85 one- to three-
bedroom apartment units. Pursuant to a Regulatoxy Agreement with
the City of Los Angeles, for a period of 55 years, occupancy of
all of these units will be restricted to families earning no more
than 60 percent of the Area Median Income (“AMI”), with 47 percent

of the units set aside for families at or below 40 percent of AMI.
Retail is to be developed by Oppenheim. Oppenheim, the owner of

Irhis iz so notwithstanding contractual requirements fox payment of prevailing
wages set forth in certain leoan agreements discussed below. : :
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the iand, éqld_the air rights above Retall to Housing Dévglpper.
 Oppenheim ig te develop Retail with entirely private financing.

The development costs for Housing will be funded by several
sources, including a loan by Bank of America from the proceeds of
 tax exempt bonds issued by the Los Angales Houging Department
(“LAHD") ($12,829,010); & market rate comstruction loan by Bank of
America {%2,517,214); loans from the Los Angeles - Community
. Redevelopment Agency (“Agency”) ($2,450,000), the City of Leos -
" Anigeles (“City?) (42,762,655) and the Housing Authority of the
County of Los. Angeles {(“HACOLA") {§820,000); and ILimited partner
equity, for which the limited partner(a) will receive federal Low-

Income Houging Tax Credits (“LIHTCs") ($3,178,874) .

The City Loan Agreement provides for a 55-year -loan term with a
rate of 5 percent simple interest per annum, Funds for this loan
are from the Affordable Housing Trust Fund;, and the loan is
gubject to the reguirements of Health & Safety Code section 33000

" et seg., and spedifically section 33334.3. ' e

' The Loan Agreement betwsen Owner and Agency provides for a loan
term of 55 vyears, with a rate of 3 percent simple interest pex
 annum. The Agency loan is payable annually from a pro-rata portion
. (1L.55 percent) of residual receipts of Housing, if any. Agency

does not .anticipate that the residual receipts will be sufficient
to significantly reduce the Iocan balance during the initial 30
years. Funds for this loan came from the Bunker Hill Housing Trust
Fund pursuant to a resolution passed by Agency and City Couneil in
conformity with the reguirements of Health & Safety Code sections.
. 33334.2, 33334.6 and 33413. o '

sactién 204 of the Agency Loan Agreement sets forth a requirement
that state prevailing wages be paid for the conptruction of
Houging,? and provides that this reguirement also applies to
Retail construction, wnless this Department igsues & written
opinion that prevailing wages are not required for Retaill
construction. : '

The HACOLA Loan Agreement provides for a 30-year loan term with a
rate of 3 percent simple interest per anmum. The gource of the
- funde is housing "set-aside funds from the Industry Uzban

Development Agency pursuant to. Health & Safety Code section
'33334.2 et geg. and Government Code gection 65584.3.

*fhe City Loan Agreement contains a similar requirement.
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Discussion

Labor Code sectionm 17717 generally requires the payment of.
prevailing wages to workers employed on public works. Section
1.720(a) (1) defines public works to include: “Consgtruction,
alteration, demolition, imstallation, or repalr wark done under
contract and paid for in whole or im part out of public fundg .. .”
This BProject clearly will entail construction work done under
contract. At issue here is whether the Project is “paid for in
whole or in part out of public funde.” Sectiom 1720(b) provides in
pertinent part: .

(b) For purposes of this section, "paid for in
whole or in part out of public funds" means.all of the
following:

(1) The payment of money or the eguivalent of money
by the' state or political subdivision directly to or
on, behalf of the public works contractor,
subcontractor, or developer. :

(2). Performance of construction work by the state
or political subdivigion in axecution of the Project.

(3) Tranefer by the state or political subdivision
of an asset of value for less than fair market price.

. (4) Fees, costs, rents, insurance or bond premiums,
loans, interest rates, or other obligations that would
normally be required in the execution of the contract,
that are. paid, reduced, charged at less than fair
market value, waived, or forgiven by the state or
political subdivigion. '

(5) Momey' loaned by the state or politiecal
subdivigion that ig to be rxepaid on & c¢ontingent
bagis. '

(6) Credits that are applied by the sgtate or
political subdivigion against repayment obligations to
the state or political subdivigion.

However, section 1720(¢) provides that:

dgubsequent gtatutery references are to the Labor Code unless otherwlise
indicated.
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(e) Notwithsetanding subdivision (b):

{(4) The construction or rehabilitation of affordable
housing units for low-income ox moderate-income persons
purguant to paragraph (5) or (7)of subdivigion (&) of.
section 33334.2 of the Health and Safaty Code that are
paid for solely with moneys from a Low and Moderate
Income Housing Fund established purguant to gection

' 33334.3 of the Health and Safety Code or that are paid
for by a combination of private funds and funds.
available pursuant to #ection - 33334. 2 or gsection
13334.3 of the Health and Safety Code do not constitute,
a project that is paid for in whole or in part out of

' publlc funds. -

Health & Bafety Code mection 33334.2 requires certain tax revenues
allocated to a redevelopment agency Lo be uged “for the puiposes
of increasing, improving, and preserving the community’s supply of
low-income and moderate-income housing, available at affordable
" housing cost .7 BSubdivision (&) of that section provides in
pertinent part: ‘ ' '

. (e) In carrying out the purposges of this section,
the agency may exercise any or all of ite powers for
the construction, rehabilitation, or preservation of
affordable housing for extremely low, very low, low-
income and moderate-income persons or families,

“including the fellowing: '

(2) - Improve real. property or building sites with
onsite or offgite improvements, but only if both (A)
the improvements are part of the new construction ox
rehabilitation of affordable housing units for low-
income or moderate-income persong that "are directly
benefited by the improvements, -and are a reasonable and
fundamental component of the housing units, and (B) the
Agency requires that the units remain available at
affordable housing cost to, and occupied by, persons
and families of extremely low, very low, low-income, or
moderate-income for the same time period and in the
same manner ag provided in subdivision(ec) and paragraph
(2) of subdivision (£f) of section 33334.3.

"If the newly constructed or rehabilitated housing
unite are part of a larger project and the agency
improves or pays for on-site or off-site improvements
pursuant to  the authority in this subdivigion, the
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agency shall pay only a portion of the total cos§ of

the on-site or off-site improvement. The maximum
percentage of the total cost of the improvement paid
for by the agency shall be determined by dividing the-
number of housing units that are affordable to low-

income or moderate-income persons by the total number
of housing units, if the Project is a housing project,

or by dividing the cost of the affordable hougsing units
by the total cost of the Project, if the Project is not

a housing project. ,

s

{(B) Construct buildings or structures.

{7} Rehabilitate buildings ox structures.

213

Health & Safety Code section 33334.3 provides in part that:.

(a) The funds that are required by section 33334.2
or section 33334.6 to be used for the purposes of
inereasing and improving the community's supply of low-
income  and moderate- income housing shall be held in a
geparate Low and Moderate Incoms Housing Fund until
used. :

{(b) Any interest earned by the Low and Moderate
Income Housing Fund and any repayments or other income
to the agency for loans, advances, or grants, of any
kind from the Low and . Moderate TIpcome Housing Fund,
shall accrue to and be deposited in, the fund and may
only be used in the manner preéscribed for the Low and
Moderate Income Housing Fund.

{¢) The monéys in the Low and Moderate Income
Housing Pund shall be used to increage, improve, and
preserve the supply of low-income and moderate-income
housing within the territorial jurisdiction of the
agency.

{(f) (1) The reguirements of this subdivision apply
to all new or substantially rehabilitated housing units
developed or otherwise assigted, with moneys from the
Low and Moderate Income Housing Fund, pursuant to an -
agreement approved by an agency on or after Jamuary 1,
1988. Except to the extent a longer period of time may
be required by other provisions of law, the agency
shall require that housing unitfs subject te thig
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8uble1San shall remain available at affordable

housing wost to, and occupled by, persong and familieg

of - low-income or wmoderate-income ‘and very low income

"and extremely low income households for the longest

feagible time, but for not lezs than the: follow1ng
v pericds of time.

{a) Flfty five yeara for rental units.

Tax-exempt bond financing such as that fuhding one of th@ Bank of
America loans is widely used for multi-family housing projects.
There are two basic structures for multifamily houging revenue
“bonds: Publicly-offered - and privately- placed * A private.
placement, such as the one at issue here, is in substance a real
egtate loan .by  the bondholder, here the bank: “he
Borrower/Developer eggentially borrowz money Lrom a bank or otherxr
lander, juet as it would if no bonds were igsued, but the debt
' takes.the form of a bond transaction in which the lender holds the
bonda.”® The bonds are issued by a govermmental issuer (here
LAHD) , .and 'the proceeds are loaned by bondholder to
Borrower/Developer.® Borrower/Developer repays bondholdex pursuant
to a loan document.

" In such a private placement, the issuer never has pogsession of
either the bond proceeds ox the loan repayments that are made by
the borrower to Bondholder.” This Department has previocusly
determined that money acollected for, or in the coffers of, a
_public entity are “public funds” within the meaning of section
1720, PW 93-054, - Tugtin Fire Station (June 28, 19%4). Here,
neither the bond revenues nor the loan repayments ever enter the
coffers of. a public entity, nor are they collected for the public
entity. BSince none of the wmoney flows into or out of publlc
coffersa, the bond flnanclng funding .-the Bank of America loan is
nokt “the payment of money ox the equmvalent of money by the gtate

"T.  Qocper, Multifamily Rental Housing: Financing with Tax-Exempt Bondg
(orrick, Herrington & Sutcliffe LLP, 2003) at 13. pPublicly-offered “conduit”
bond ~Financing was addressed in PW 2004-016, Rancho fanta. Fe Village Senior
" A¥fordable Housging Project (February 25, 2008).

‘Cooper, supra, at 21.

frd. at 22.

- "Ihid..In PW 2004-018, supra, the same conclusion wag reached with respect to
publicly-offered “conduit” bonds. While there are structural differences in the

two types of bond issues, they are essentially similar :Lnsofa:z: as the publisz
entity has no involvement in the cash Flow.
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. or political subdivisicn” within . the meaning of section
1720 (k) (1) .

The federal LIHTCs do not entail anpy ‘action by “the atate oxr a
political eubdivision under section 1720 (b) (4) . While they may
reduce Developer’s federal income tax obligatione, these are not
wobligations  that woild normally be required in the execution of
the contract.” The execution of the contract entails expenditures
by, not income to, Developer. The tax <redits therefore would
reduce tax obligationsg, if any, on incoms derived from activities

other than construction of Housing.®

As digcussed above, =ection 1720(b) (1) provides that “payment of
money or the equivalent of woney by the state or political
subdivigion’ constitutes payment out of public funds. -Here the
federal tax credits do not entail any payment to Developer hy
aither the state or a peolitical subdivision. Moreover, a tax
credit “involves no expenditure of public moneys received or held
.. but merely reduces the taxpayer’s liability for total tax due.”
Center for Public Interest. Law v: Falr Political Practices
Commiseion {1989) 210 Cal.App.3d 1476. Accordingly, the allocation
of federal tax credits is not. a payment of money or the equivalent
of money within the meaning of section 1720 (b} (1) . As no other
provision of sectiom 1720(b) is applicable, the federal tax
credite do not constitute payment in whele or in part out of
public funds.® :

Accordingly, the bond proceeda and limited partner equity (for
which the federal tax credits are available) are private funds
within the meaning of sectiom 1720.

Here the only other funding sources that could be, regarded as
public are three loans from Low and Moderate Income Houring Funds
gubject to the provisions of Health & Safety Code sections 33334.2
and/or 33334.3. Under sedtion 1720(c) (4), monies from such funds
do mnot comstitute publiec funds when they are used £or the
construction or rehabilitation of affordable housing unite as
authorized by the Health & Safety Code. Here such monies are being
ugsed solely for the construction rof affoxdable housing units;
construction of Retail is being financed with purely private
funds. Thus, the Project entails construction of affordable
housing units “paid for by a combination of private funds and
funds available pursuant to section 33334.2 or =ection 33334.3 of
the Health & Safety Code,” and therefore is subject to the section

®PW 2004-016, supra.

Ibid.
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1720(c) (4) exemptiqnl This is congistent _With.'the‘jprecedential
determination in PW 2006-002, Affordable- Senior Housing Project,
City. of Montebello (March . 22, 2006), In short,. nome of the

.mechanisms utilized to finance the Project- entails a payment out
of public funds within the meaning of section 1720,

For the’ foregoing reasons,, the Project is not a public werk
subject to the prevailing wage reguirements of the Labor Code.,
This does not preclude Agency and/ox City from imposing their own
prevailing wage requirements and’ deteimining the extent to which
‘they apply. '

T hope' this determination satiafabtoril? respondes to yoﬁr inguiry.

"Acting Director
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